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‘The unbelievable moment police 
kick and punch a handcuffed man 
on the ground in Hull city centre,’ ran 
the headline from the Hull Daily Mail 
last year. 

It featured pictures from CCTV 
footage of David Prosser, 27, who 
had been arrested for being drunk 
and disorderedly, ‘but seconds after 
dragging him along the street in a 
headlock, the police sergeant violently 
lashes out and purposefully kicks him’.

The article continued: ‘The footage 
shows Mr Prosser, handcuffed, 
falling to the ground and surrounded 
by four officers. The sergeant can 
then be seen twice swinging his right 
leg and kicking him whilst a second 
officer punches him.’

Fortunately, a CCTV operator who 
watched as the incident unfolded 
was so concerned by what he saw 
that he reported it – which led to the 
two officers being given final written 
warnings after disciplinary hearings.

All officers are strongly warned against 
using headlocks because of the risk 
of restricting the suspect’s breathing. 
The first officer also admitted jabbing 
his handcuff key into Mr Prosser’s 
wrist, as well as ‘tweaking’ his fingers 
back to cause pain, while the second, 
in addition to the punches, used a 
knee strike manoeuvre on Mr Prosser, 
which resulted in his head making hard 
contact with the road.

This case, which I acted in, led to a 
five-figure compensation payment, 
after the force had initially made a 
derisory settlement offer. Mr Prosser 
suffered from post-concussion 
syndrome – a mild form of traumatic 
brain injury – persistent headaches 

and long-term psychological injuries. 
He had his arm in a cast for six 
weeks, cuts and scarring to his face, 
a bloodshot eye and blurred vision.

What is reasonable force?

We are instructed in many actions 
against the police for assault, and 
this is a classic example. But what 
made it actionable was the CCTV.

Police officers need to be able to 
use force to protect the public and 
themselves. Section 117 of the Police 
and Criminal Evidence Act 1984 allows 
them to use ‘reasonable force’ in the 
exercise of their powers, and we find 
this is used as a standard defence in 
assault cases. We have to remember 
that the police can find themselves 
in difficult situations where what 
can seem excessive force is actually 
proportionate in the circumstances. 

So it may well be that your client’s 
arm was broken, but that does not 
automatically mean they have a case. 
What were they doing that led to the 
incident? If they were waving a large 
knife around, for example, then maybe 
the force that led to the broken arm 
was reasonable. In the absence of 
independence evidence, it is normally 
a number of police officers’ word 
against the client’s, and the prospects 
are generally not good. Given that Mr 
Prosser was drunk and resisting arrest, 
his case would probably not have got off 
the ground had it not been for the CCTV.

From a commercial point of view, 
I will generally not take on a case 
without satisfactory independent 
evidence. A good way to get a sense 
of the defence is to consider any 
response to a complaint which the 
client has made to the Independent 

Office for Police Conduct (IOPC). 
Generally the police raise the same 
points in an IOPC complaint as they 
do in the legal claim, while the IOPC 
will seize the available video footage.

These cases are run under conditional 
fee agreements or on legal aid, and 
either way you have to be cautious. 
These more borderline cases are 
obviously more risky, but equally there 
can be a significant amount of damages 
at stake, potentially increased by way of 
aggravated and exemplary damages.

Body worn video evidence

What would help is if all officers used 
(and turned on) body worn video (BWV). 
A position statement issued in 2016 
by the Independent Police Complaints 
Commission – the IOPC’s predecessor 
– welcomed the increasing use of BWV.

‘While it is accepted that the primary 
purpose of BWV is to support 
operational policing, it may also 
provide other valuable information in 
connection with complaints, conduct 
matters and death or serious injury 
matters,’ the statement said.

‘Studies, albeit limited in scope, have 
shown that where police officers use 
BWV, complaints reduce significantly. 
Other results have shown a reduction 
in the use of force by police officers 
where BWV was being used.’

At the same time, the statement said 
BWV was not a complete answer. 
‘The coverage captured by BWV 
provides only a limited view of an 
incident; it shows only one angle; 
it does not record what might be 
happening behind the lens or behind 
the officer who is filming; it does not 
record smells, feelings of tension 
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or the atmosphere surrounding an 
incident. There is also the risk that 
undue weight might be attached to its 
evidential value and caution should be 
exercised in this respect.’

But from a claimant’s point of view, it 
can be vital in proving your case. I turn 
away the vast majority of enquiries 
due to the lack of independent 
evidence. Once you have it, police 
claims are relatively straightforward. 
Causation can be less of a problem 
than in other areas of personal injury 
– a baton breaking an arm is hard to 
dispute – and the police will often 
make offers in such situations.

Police claims and QOCS

Qualified one-way costs shifting 
(QOCS) should apply in pure personal 
injury (PI) claims against the police. 
This is important because actions 
against the police are generally not 
very high value and after-the-event 
(ATE) insurance, if you can get it, 
is expensive and, obviously, not 
recoverable. But plenty are so-called 
mixed claims that also have a non-PI 
element, such as unlawful detention. 
So in the event of losing, the question 
is whether and to what extent QOCS 
applies. They can be exempt from 
QOCS under CPR 44.16(2)(b).

Police cases have been at the 
forefront of judicial decision making 
on this issue, and the best guidance 
to date is Mrs Justice Whipple’s ruling 
in The Commissioner of Police of the 
Metropolis v Brown [2018] EWHC 2046 
(Admin) – although this concerned 
data protection, rather than assault.

Whipple J ruled that the court has 
complete discretion as to what action 
to take. She said: ‘In this way, the 
infinite variety of mixed claims can be 
dealt with fairly and flexibly, according 
to the justice of the case. Read in this 
way, the provision is entirely consistent 
with the overriding objective.’

It was not necessary, she added, 
‘to delve into whether there are 
separate causes of action or 
remedies claimed’. Similarly, that the 
PI claim was ‘inseverable’ from the 
non-PI claim was not important – it 
was still a mixed claim.

The Equality and Human Rights 
Commission intervened in the case to 
argue that QOCS should be construed 
so as to provide certainty for claimants 
making PI claims that they would not 

be subject to adverse costs orders, 
even if ultimately unsuccessful, 
subject only to narrow exceptions.

The commission said that the 
decision in Jeffreys v Commissioner 
of the Metropolis [2017] EWHC 1505 
(QB), in which Mr Justice Morris’s 
disapplied QOCS in a mixed claim 
against the police – on the basis that 
the PI element was a relatively minor 
part of the wider claim – had caused 
a ‘chilling effect’ on such cases.

But Whipple J said: ‘The QOCS regime 
was not intended to address wider 
issues of access to justice. It was 
intended to address a specific issue 
which arose in relation to claims 
for damages for personal injury, 
where claimants were forced to 
take out ATE insurance to protect 
themselves against adverse costs 
orders, and where the premiums for 
that insurance served to increase the 
costs of personal injury litigation.

‘I do not believe the QOCS regime 
can or should be construed in the 
way suggested by EHRC to promote 
access to justice. That would be to 
go far beyond its intended purpose.’

Ultimately this issue needs to be 
settled by the Court of Appeal.

Innocent bystanders

Another case that has sparked 
interest in police claims was last 
year’s Supreme Court ruling in 
Robinson v Chief Constable of West 
Yorkshire Police [2018] UKSC 4.

This involved an injury suffered by a 
78-year-old bystander when officers 
attempted to arrest a suspected 
drug dealer on a busy high street in 
Huddersfield. The recorder at first 
instance found that that the officers 
had acted negligently, but that the 
1989 House of Lords decision in Hill 
v Chief Constable of West Yorkshire 
gave an immunity to officers from 
negligence claims when acting in the 
course of their operational duties. 

The Court of Appeal agreed and also 
said that, had it been required to 
consider the chief constable’s cross-
appeal, it would not have upheld the 
finding of negligence. The Supreme 
Court said that, on a proper reading, 
Hill did not provide blanket immunity 
and that police could be liable in 
tort to those injured as a result of 
anything done by them in the course 
of investigating or preventing crime. 

Further, Hill dealt with an omission, 
while Robinson concerned a positive act. 

‘[Mrs Robinson’s] complaint is 
not that the police officers failed 
to protect her against the risk of 
being injured, but that their actions 
resulted in her being injured,’ Lord 
Reed said, giving the main ruling.

The injury to Mrs Robinson was 
reasonably foreseeable – indeed, the 
possibility of the suspect resisting 
arrest had been foreseen by one of the 
officers in his initial risk assessment – 
and so the police owed a duty of care 
towards her. This decision potentially 
makes life harder for officers facing 
similar situations, and there have been 
warnings that it could lead to more 
defensive policing. Equally the decision 
has been criticised for not applying a 
similar standard to cases of omissions.

However, the Supreme Court 
highlighted the importance of not 
imposing ‘unrealistically demanding 
standards of care on police officers 
acting in the course of their operational 
duties’, most obviously the case where 
critical decisions have to be made in 
stressful circumstances with little or 
no time for considered thought. 

Lord Reed added: ‘It is also 
necessary to remember that a 
duty to take reasonable care can in 
some circumstances be consistent 
with exposing individuals to a 
significant degree of risk… There 
may be circumstances which justify 
the taking of risks to the safety of 
members of the public which would 
not otherwise be justified. 

‘A duty of care is always a duty to 
take such care as is reasonable in 
the circumstances.’

In truth, there are not a huge number of 
negligence actions brought against the 
police, and one of the most common 
type actually relates to data protection 
– such as getting the wrong Disclosure 
& Barring Service check to a person’s 
potential employer – and these 
can also be brought under the Data 
Protection Act or Human Rights Act.

Ultimately, this is all about holding 
the police to account. They obviously 
do a vital job – but in a democratic 
society, the system must ensure that 
the exercise of police powers does 
not go unchecked. 

Andrew Petherbridge is head of 
civil liberties at Hudgell Solicitors


